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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

UNITED STATES SECURITIES

AND EXCHANGE COMMISSION,
Plaintiff, Civil Action No.

IP00-1265 C - T/G

KENNETH R. PAYNE,

JOHANN M. SMITH,

DANIEL G. BANKER, CONSTANCE

BROOKS-KIEFER,

HEARTLAND FINANCIAL SERVICES, .

INC., AND JMS INVESTMENT

GROUP, LLC.

Defendants.
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ENTRY APPROVING RECEIVER’S MOTION TO APPROVE SETTLEMENT OF
CLAIMS AGAINST CERTAIN INVESTORS IN THE HEARTLAND COMPANIES WHO
RECEIVED PAYMENTS IN EXCESS OF THEIR INVESTMENTS

James A. Knauer, the Receiver for Heartland Financial Services, Inc. (“Heartland")
and JMS Invesfment Group, Inc. ("JMS"), has filed with the court a Receiver’s Motion to
Approve Settlement of Claims Against Certain Investors in the Heartland Companies Who
Received Payments in Excess of Their Investments (the “Settlement Motion”) and a
supporting brief. The Settlement Motion generally alleges that Heartland, JMS and all of
their related legal entities (hereafter referred to as the “Heartlg’md Companies”) were
engaged in a “Ponzi Scheme” which sought to defraud investors by misrepresenting that
monies deposited for investment would receive high yield returns or would be invested in
initial public offering securities not narmally available to the general investing public. The
Receiver has determined that the holders of approximately 139 investor accounts received
payments from the Heartland Companies which exceeded their investments in the
Heartland Companies. The Receiver contends that pursuant to the reasoning set forth by
the 7* Circuit Court of Appeals in the case of Scholes V. Lehmann , 56 F.3d 750 (7th Cir.
1995), payments to investors in a Ponzi Scheme that exceed the amount of their aggregate
principal investment (“Excess Payments”) are recoverable by the Receiver for the benefit
of the Receivership, since in a Ponzi Scheme there are no ‘profits' to distribute and the
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monies received by investors represent nothing more than transfers of the monies of their
fellow investors. On November 16, 2000, the Receiver sent a letter to approximately 139
investors who received Excess Payments from the Heartland Companies. The Receiver's
letter sought to induce investors who had received Excess Payments to enter into a
settlement agreement with the Receiver by the terms of which the investor would agree to
pay to the Receivership eighty-five per cent (85%) of the Excess Payments that they had
received. The Receiver's letter provides that any such settlement accepted by the investor
is subject to the approval of this court. The Receiver believes that the settlement proposal
represents a fair and reasonable offer when weighed against the costs of litigation with

each individual investor to recover upon the claims for receipt of the Excess Payments.

The Court, having considered the facts set forth in the Settlement Motion and the
Receiver's supporting brief, finds that the terms of the Receiver’s proposed settlement are
reasonabie and should be approved. It is, therefore:

ORDERED: The Receiver is authorized to enter into a settlement agreement with
each of the investors who timely accepted the Receiver's offer to settle the claim of the
Receivership against such investor for the receipt of Excess Payments, and, to the extent
deemed necessary by the Receiver, to grant to each such investor, a general release of
all claims of the Receivership against them.

DATED Q()rh\ 23 , 200¢

iohn Daniel Tinder
John Daniel Tinder, Judge, U.S. District Court
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