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receiver has to assert his own claim, his claim for theft or
conversion or misapplication of funds and that is not a federal
securities violation, and there was no securities transaction
related to that conversion.

THE COURT: Thank you.

And Mr. Wheeler, do you have a reply?

MR. WHEELER: Again, Your Honor, just briefly in a
cleanup. I'm not going to take a lot more of the Court's time.
Mr. Bock concludes his presentation by saying and urging the
Court to find liability here because of the position we place
them in, that being the broker dealers without which the losses
alleged in this case would not have occurred. The simple fact
is and the evidence in this case, the allegations in this
complaint, and remember this complaint at page 26 incorporates
not only the RICO but at paragraph 26 it incorporates the
entire SEC complaint, which also has Mr. Hlavacek's affidavit
incorporated by reference. We know exactly where the money
went, how it went and how they looted the money out. That is
an allegation in this complaint because they have incorporated
it therein in paragraph 26, where they say the 95 rhetorical
paragraphs of the SEC's complaints are incorporated herein by
reference as subparagraphs.

THE COURT: Well, actually we don't know where the
money went. If we knew where the money went, everyone's life

in this room would be a lot easier.
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MR. WHEELER: I stand corrected, Your Honor. We know
where a portion —-- we at least know within the Lincoln escrow
account and the D account, the checks in the checks out. But
what we do know is the money was taken out of the JMS/Heartland
account. And it was accomplished not because they were
registered agents with broker dealers, that money went out
because they were officers and directors of that. And Your
Honor focused precisely when Your Honor asked Mr. Bock the
question: How is Heartland deceived?

Heartland was deceived by its officers when they stole
those accounts. Your Honor, the simple fact is there is no
duty running.from the broker dealers to JMS/Heartland to
prevent their officers from looting that particular
corporation, which is the only injury alleged in this case.

Finally, there was -- Mr. Bock made a reference and said
that the duty argument has been newly raised. Perhaps he
missed it in my brief, page 15, we specifically note not
withstanding these allegations as a matter of law the broker
dealers owe no duty to Heartland/JMS to keep its own officers
from using their positions as officers to loot the
Heartland/JMS accounts.

Finally, Your Honor, and just for clarification in response
to a question Mr. Knauer asked me during the break, I cited and
made reference to a pending lawsuit involving investors. For

clarification purposes that is not the Condor litigation.
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There is litigation filed by a gentleman by the name of J.
Piatek and Wendy Piatek involving investments made by them
together with their attorney, Greg Hahn, listed on the investor
sheets as Piatek/Hahn Investments in the amount of
approximately a half million dollars currently pending before

Judge McKinney under cause number IP 02-621, with a jury trial

set --

THE COURT: IP 02-6212

-MR. WHEELER: Yes, sir, Your Homnor.

THE COURT: And this relates to Heartland/JMS
Investments?

MR.IWHEELER: Absolutely. The defendant is John
Roberts Financial Group and in effect what it is is they
downloaded the receiver's complaint apparently off the
receivership website, and it's identical to the receivership
complaint. The investors are asserting an identical set of
claims which demonstrates for our purposes the fact that the
investors are able to present and represent their own rights
and present these claims along here against the broker dealers,
Your Honor.

THE COURT: Are you in that case?

MR. WHEELER: Yes, Your Honor. And —-

THE COURT: Has that been noted as a related case to
the Heartland case?

MR. WHEELER: We discussed that with Magistrate
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Shields as to whether it should or should not. And what I said
is —-- this was during the pretrial conference and we indicated
we would raise it with the Court at this point in time.

Thank you, Your Honor.

THE COURT: I was not aware of that case.

All right. Thank you, counsel. I appreciate your comments
and you have been very helpful in clarifying some thoughts in
my mind, and I hope to have those thoughts revealed in a
written entry before the 1lst of October.

Is there anything else we need to do today?

MR. HELWIG: No, Your Honor.

THE COURT: Thank you all for coming over.
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